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Foreword

As the immediate former Special Rapporteur on the Rights of Women in Africa,
the full ratification, domestication and implementation of the Maputo Protocol
is foremost on my mind as | write this foreword. The adoption and coming into
effect of the Maputo Protocol was almost entirely to the credit of African wom-
en’s rights activists and organisations that worked tirelessly to lobby the African
Union to draft the Protocol as well as their own countries to sign and ratify the
treaty. Today, organisations such as Equality Now and the Solidarity for African
Women'’s Rights (SOAWR) Coalition, continue this continent wide struggle for
the full ratification, domestication and implementation of the Maputo Protocol,
advocating that no African woman or girl is left behind or denied their rights.

“Litigating the Maputo Protocol: A Compendium of Strategies and Approaches
for Defending the Rights of Women and Girls in Africa” is a testament to the con-
tinuation of the work of advocates for the rights of women and girls in Africa and
their innovative approaches when it comes to the implementation of this treaty
at the national level. The papers contained in this Compendium highlight the
rightful place of litigation in holding states accountable for the commitments
they made under the Maputo Protocol, as well as other regional, continental
and international human rights treaties with provisions aimed at promoting and
protecting the rights of women and girls in Africa. Although the Maputo Proto-
col was one of the fastest African human rights treaties to ever come into force,
its domestication and implementation has been plagued by a set of challenges,
including the lack of political will by governments to make good on their com-
mitments under the treaty, such as legislative reforms and executive action.

Strategic and public interest litigation at the national, regional and continental
levels have been instrumental in pushing for the most urgent reforms aimed at
protecting the rights of women and girls in Africa. Activists and advocates who
fought so hard for the passing of this treaty have been keen to see the standards
contained in the Maputo Protocol become a lived reality for women and girls.
Drafted by some of the leading experts on the intersection of scholarly work and
advocacy for the rights of women and girls in Africa, this compendium is a won-
derful resource for students, scholars, litigators, legislative actors, policymakers
andjudicial actors.



Now, as ever, the moment of turning words into reality for women and girls by
implementing the Protocol through law, policy and progressive jurisprudence is
upon us. | would like to thank the contributing authors to this compendium, and
everyone who worked on it to make this publication a success, for their addition
to research and scholarship on such an importantissue.

Honourable Lucy Asuaghor,

Retired Judge of the Supreme Court of Cameroon and Special Rapporteur on the
Rights of Women in Africa (2015 to 2020)



Chapter 1
Litigating the Maputo Protocol: An Introduction

K Kanyali Mwikya

Background

The coming into force in 2005 of the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa, also known as the
Maputo Protocol, was the culmination of years of advocacy by women'’s rights
organisations across the continent, including Solidarity for African Women
Rights (SOAWR), a coalition of women’s and girls’ rights organisations pushing
for the treaty’s development and adoption. Since the Maputo Protocol’s coming
into force, the SOAWR Coalition, of which Equality Now is a founding member
and serves as its Secretariat, has advocated for the universal ratification,
domestication, and implementation of the treaty.

Although most African countries have either signed or ratified the Maputo Protocol,
its implementation and application in national, regional and continental litigation
is far from becoming a reality. The latter was of notable concern as many women’s
and girls’ rights litigators, civil society organisations and other actors, were missing a
crucial opportunity to reference provisions of the Maputo Protocol in cases designed
for the treaty’s intervention. This knowledge gap, the fact that legal sector actors
such as judges, prosecutors, litigators and litigants had little awareness of the
Maputo Protocol or its provisions prompted Equality Now, the SOAWR Coalition,
and like-minded organisations to establish a training programme aimed at building
the capacities of legal practitioners to utilise and apply international human rights
norms and standards reflected in the Maputo Protocol as an important avenue for
advancing the rights of women and girls in Africa.

Between 2019 to 2020, Equality Now undertook an impact assessment of all
of the lawyers’ training exercises it conducted between 2011 and 2018. The
assessment endeavoured to establish the utility of the training exercises and the
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effectiveness and extent to which the trained lawyers have or are contributing to
the application of the Maputo Protocol in legal proceedings, as well as increasing
and enhancing the level and nature of jurisprudence coming from the courts.
The application of the Maputo Protocol in national, regional and continental
legal proceedings is crucial in efforts aimed at achieving the full ratification,
domestication and implementation of the treaty. This assessment exercise
involved the commissioning of an audit of the trainings held and a symposium
of trained lawyers that sought to elicit high quality and peer reviewed research
papers on the theoretical and practical aspects of applying the Maputo Protocol
in national, regional and continental women and girls’ rights litigation.

About the Compendium

Litigating the Maputo Protocol: A Compendium of Strategies and Approaches for
Defending the Rights of Women and Girls in Africa is part of a multi-year assessment
of the impact of the training exercises undertaken by Equality Now and its
partners to equip lawyers with the necessary knowledge, skills and expertise to
apply the Maputo Protocol in litigating the rights of women and girls in national,
regional and continental courts. This publication exemplifies the effectiveness
of litigation as a strategy to ensure that the rights enshrined in the Maputo
Protocol translate to actual benefit for women and girls in Africa. Additionally, it
demonstrates the increased capacity of the lawyers trained to analyse the status
of women and girls’ rights in their countries through the lens of the Maputo
Protocol. The contributors to this publication are, thus, scholar-activists in their
own right, who have used their experiences from women'’s rights protection to
provide critical analysis on the law.

The topics and themes covered in Litigating the Maputo Protocol: A Compendium
of Strategies and Approaches for Defending the Rights of Women and Girls in Africa
lay bare the disparities in approaches and standpoints taken by governments
when it comes to implementing the Maputo Protocol, as well as the ingenuity
and innovation of civil society and legal actors keen to ensure that the Maputo
Protocolisadhered to by states who ratify it. Alfred Majamanda speculates on the
effectiveness of strategiclitigation to reform Malawi’s abortion laws. Majamanda
begins by providing an analysis of how the national legislative framework
in Malawi squares with the provisions of the Maputo Protocol, arguing that,
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although the criminalization of abortion in the country has carve-outs that put
Malawi in partial conformity with the Maputo Protocol, more needs to be donein
reforming the laws. Majamanda also provides a roadmap for lawyers in Malawi
to bring litigation challenging the restrictive legal framework on abortion in the
country, by analysing recent strategic litigation wins and providing an analysis
of how the principle of locus standi can hamper efforts to institute such litigation
in Malawian courts.

Article 14 2 (c) of the Maputo Protocol and the reservations that numerous
countries have placed on this provision has been the object of much strategizing
and advocacy, including strategic litigation, across the continent. In their
chapter, Evelyne Opondo and Martin Onyango, analyse a case challenging the
withdrawal of standards and guidelines for reducing morbidity and mortality
from unsafe abortions in Kenya that rendered moot the country’s reservation to
Article 14 (2) (c) of the Maputo Protocol. They analyze a range of continental and
international treaties, as well as constitutional provisions on rights to life, health,
dignity, and access to information and the rights of medical providers.

In Cameroon, the question of locus standi is one of many challenges that litigants
face when instituting suits, and the judiciary is openly hostile towards strategic
litigation of any kind. In her chapter, Gladys Mbuyah uses her experience in
attempting to file a sexual harassment strategic litigation case in her analysis
of the legal regime governing sexual harassment in the country. Like many
countries, Cameroon has adopted a non-expansive definition of sexual
harassment, restricting its criminalization to schools and workplaces, and
between a perpetrator and a victim with more formally identifiable differentials
of power. The difficulty in instituting civil proceedings for sexual harassment is
almost at the level of attempting to file strategic litigation suits in the country.
Ironically, Cameroon’s unwillingness to implement the Maputo Protocol,
particularly the court’s unwillingness to make full use of the treaty’s provisions,
is within the context of a constitutional regime that automatically adopts
treaties duly signed by the executive and allows for such treaty provisions to
override national laws. Cameroon presents one of the greatest opportunities on
the continent for the full implementation of the Maputo Protocol, among other
international and continental rights treaties. Seizing on the opportunity that the
Cameroonian Constitution affords, Mbuyah calls for reforms aimed at bolstering
judicial independence and the capability of judicial officers to apply treaty
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laws. In her recommendations she also makes the case for increased awareness
by lawyers on the importance of strategic litigation as an advocacy tool as this
would then lead to the increased use of strategic litigation.

Osai Ojigho's paper on the strategizing and coordination among civil society groups
and litigants in the lead up to the Dorothy Njemanze suit at the ECOWAS Court of
Justice (ECOWAS Court) demonstrates the difficulty of securing the outcomes of
strategic litigation, through the implementation of court decisions and leveraging
these decisions in advocacy and subsequent litigation. Although the Nigerian
governmentisyettoimplementthe decision in Dorothy Njemanze, the case continues
to be cited as judicial precedent and has evidently spurred other litigants to bring
similar cases on violence against women in national courts. Additionally, media
engagement and other strategies that were used in the advocacy around this case
have been importantin advancing the discussion on topics such as violence against
women in general, and violence meted out by law enforcement against women in
particular. Lastly, Ojigho's paper provides one of the most comprehensive accounts of
whatitis like tolitigate in an African regionaljudicial organ. The chapter provides key
insights into strategic litigation in general, and the practical and theoretical aspects
of litigating at the ECOWAS Court in particular.

However, the developing jurisprudence at the ECOWAS Court on the rights of
women and girls has not been without its challenges. In his chapter, Oludayo
Fagbemi provides a critique of the ECOWAS Court’s failure to apply the
provisions of the Maputo Protocol in deciding cases on the rights of women
and girls. The ECOWAS Court has also been unwilling to grant structural reliefs,
which are defined as orders directing changes in laws, policy and executive
action in line with treaty law aimed at addressing the structural causes of rights
violations. The court’s unwillingness to apply the Maputo Protocol at all, or to
grant structural reliefs, Fagbemi argues, has led to lost opportunities for the
development of jurisprudence on women’s and girls’ rights in a mechanism
that has become important in the adjudication of such cases. Fagbemi’s paper
provides a unique perspective not only into the reasoning of the ECOWAS Court
by relying on the pleadings and arguments by litigators in the cases, but also
provides an insightful look into how these actors craft and present their cases
before the ECOWAS Court.

Strategic litigation is an important tool given the far-reaching effect of decisions
that come out of the process. Its incorporation of advocacy and coordination
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between petitioners, interested parties and amici curige creates opportunities for
lawyers and civil society organisations to pool resources and expertise to bolster
their cases. Indeed, media advocacy and close coordination among like minded
civil society organisations was integral to the victory in the Dorothy Njemanze
case. In their chapter, Dr Ruth Nekura and Sibongile Ndashe analyze the African
Commission’s interpretation of Article 59 of the African Charter on Human and
Peoples’ Rights and its effects on advocacy regarding pending cases, the filing
of amicus briefs and the African Commission’s independence. Considering
that civil society organisations and other litigants institute proceedings at the
African Commission and other forums as part of a wider range of tactics and
approaches aimed at bringing light to a particular issue, and the fact that the
African Commission takes years before handing its decisions, its restrictive
interpretation of Article 59 hampers efforts to incorporate litigation at this forum
into wider advocacy efforts. Additionally, the paper argues that the African
Commission’s restrictive interpretation of Article 59 became the weapon of choice
in the African Union Executive Council’s efforts to undermine the independence
of the African Commission and delegitimize it. Article 59 risks relegating the
African Commission’s importance in adjudicating continental human rights
issues, as litigants and other actors move away from it in favour of forums that
will accommodate the strategic litigation process in its entirety.

National courts also have their own challenges in the application of international
and continental women'’s treaty provisions in women’s and girl’s rights cases. In
her chapter, Janet Sallah Njie discusses how women’s gains under a new political
dispensation in The Gambia have been a mixed bag, focusing on adjudicated
cases on matrimonial property and marriage in general. Njie’s analysis notes
how pluralistic legal regimes such as that of The Gambia negatively affect the
rights of women in key areas including marriage, matrimonial property and
succession. According to Njie, the unwillingness of the judiciary to fully apply
the legal tools — statute and treaty law — at its disposal in determining women'’s
and girls’ rights cases, even in the face of substantive reforms aimed at this very
effect, calls for even more legislative reform, innovativeness by litigators and civil
society and judicial activism on the parts of the courts.

On her part, Josephine Chandiru Drama delves into failures from the legislative,
policy and governance perspectives and how these have failed South Sudanese
women and girls. She links the need for a more expansive governance structure
in the country (exemplified by the availability of formal courts across the
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country), as one of the most effective ways of guaranteeing access to justice for
women and girls. Although South Sudan is yet to ratify the Maputo Protocol,
Drama proposes how Article 6 of the Protocol could be applied in bolstering
access tojustice forwomen and girl victims of sexual and gender-based violence,
a crime which is mostly dealt with by traditional courts. These courts adjudicate
cases using communalist and patriarchal models that do not have the rights of
the victims to justice and other forms of remedial action, at their core.

In some respects, African countries have led the wave of innovation in imagining
how to expand the set of rights articulated in treaties such as the Maputo
Protocol. In her analysis of international human rights treaty provisions on the
right to menstrual health and hygiene, Gicuku Karugu notes that Kenya has some
of the most progressive laws and policies on the provision of menstrual products
geared towards guaranteeing menstrual justice for Kenyan girls. Noting the
dearth of treaty provisions, national legislation and policies on menstrual health
and hygiene around the world, Karugu nonetheless goes ahead to imagine how
the confluence of soft law — in the form of observations and reports by special
mandate holders at the continental and international level, general comments
and other guiding documents by treaty bodies — national legislation and
movements by women’sand girls’ rights activistsin this regard can propel reforms
aimed at ensuring that women and girls do not lose out on opportunities to fulfil
their potential on account of menstruation. Karugu’s chapter is a handy manual
for any legal practitioner interested in using strategic litigation, as well as other
advocacy approaches, to expand the right to menstrual health and hygiene.

Ugandan courts have been among the most active sites of strategic litigation,
especially on women’s and girls’ rights issues that have either faced hostility
or apathy from the executive and legislative arms of government. In her
chapter, Specioza Avako discusses the advocacy that led to the filing of the
Sexuality Education Case (CEHURD v Attorney General & Family Life Network)
which challenged the Ugandan government’s decision to ban the teaching
of comprehensive sexuality education (CSE) across the country. The decision
in this case is pending. Avako argues that the advocacy and awareness raising
on comprehensive sexuality education that gave rise to the case has already
moved the needle in terms of the issuance of a National Sexuality Education
Framework for Uganda in 2018. Not only does Avako lay out the law and policy
regarding comprehensive sexuality education in the country, she also delves
into how litigants in this case, specifically civil society organisations involved in
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the championing of CSE in Uganda, were key stakeholders in the development
of the National Sexuality Education Framework in the country as a direct result
to their enhanced legitimacy from their advocacy and litigation on the issue.
However, Avako also describes the reticence by many civil society organisations
to fully engage in this case out of fear of losing donor support, especially from
the United States government. Strategic litigation, as exemplified by this case, is
“strategic” in many regards, compelling civil society actors and litigants to apply
arange of strategic approaches within and outside the courtroom, with both the
bigger picture and more practical considerations in mind.

Susan Murungi looks into the case of CEHURD & Others v Attorney General (2011)
as a flashpoint for a range of treaty law, constitutional, statutory and policy
contestations on the right to maternal health in Uganda. Murungi’s chapter
provides an in-depth analysis of the case, whose adjudication traversed the
Court of Appeal and the Supreme Court around the “political question doctrine”
which hasinthe pastbeen used as a pretext to shield actions by the executive and
legislative branches of government from judicial scrutiny. The Supreme Court’s
landmark ruling that the political question doctrine had limited application
as long as judicial scrutiny did not encroach on the duly vested constitutional
powers and mandates of the executive and legislature removed the shackles on
the Court of Appeal (which is also Uganda’s Constitutional Court) to provide a
wide range of reliefs, including damages and, most notably, structural remedies
that ordered an increase in budgetary allocations for maternal health. CEHURD
& OthersvAttorney General (2011) provides one of the clearest examples of the role
national courts play in the provision of structural remedies in the interpretation
of both local legislation and continental as well as international legislation. It
remains to be seen, however, how the implementation of this decision will play
out.

Anita Nyanjong’s chapter on the failure by the Kenyan government to take active
steps to address the scourge of sex trafficking in the country notes the crucial
role that the judiciary plays in bridging the gap between policy and practice on
this issue. Nyanjong argues that, despite the existence of legislation and policy
that creates conformity between the Kenyan legal system and international best
practices on the prevention, suppression and punishment of the trafficking of
persons for sex, the Kenyan government has failed to putin place the systems set
up by this regime. This lack of implementation has put the lives of victims and
survivors of sex trafficking in Kenya at risk of further harm and marginalisation.
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Nyanjong’s chapter reminds us that courts have a variety of tools to address
structural forms of violence and injustice, including the application of criminal
law and its attendant consolidation of norms and practices through judicial
precedent. The paper’s analysis charts a new course on how women'’s and girls’
rights activists in Africa may consider addressing sex trafficking, through a range
of continental and international human rights treaties implemented in their
municipal jurisdictions.

Claire-Lise Henry’s contribution, the only paperin the compendium whose original
isin French, discusses work by civil society actors such as the Association of Women
Lawyers of Benin (AFAB) to establish the use of strategic litigation as an effective
tool for bolstering efforts to implement existing treaty laws and statute, as a way
of addressing systemic lack of access tojustice in the country. Benin's adoption and
ratification of the Maputo Protocol in 2003 and 2005 respectively paved way for
theincorporation of the treaty’s provisions into national laws governing everything
from marriage, custody and succession to the prohibition of sexual violence and
sexual rights. Henry’s paper provides a narrative that maps the effects of the
ratification of the Maputo Protocol with an increase in prosecutions for sexual
violence as well as decisions in civil courts that have been more favourable to the
matrimonial property and succession rights of women in the Country. Henry’s
paper is testament to the institutional and systemic factors, such as the passing of
national laws to implement treaty provisions, and the role they play in promoting
new sets of tactics and strategies on the part of women’s rights lawyers and activists.

From thisrich resource and analysis presented above, several key themes emerge
in this compendium. First, African legal practitioners and civil society actors
are constantly innovating in their approaches, especially in the application
of continental and international treaty provisions at all levels of litigation.
However, strategic litigation does not take place in a vacuum: the papers in
this compendium bring to the fore the fact that both legal and governance
structures, such as independence of judicial and quasi-judicial bodies, and the
awareness of human rights treaty provisions, are key in spurring on the desired
change that strategic litigation seeks to effect. It is hoped that the chapters in
this compendium are useful to a wide range of audiences - indeed, they have
been written and compiled with this in mind — including lawyers and legal
practitioners in general, defenders of the human rights of women and girls,
students, civil society actors and the general public.



Chapter 2

Litigating Gender-Based Violence and
Discrimination - The Dorothy Njemanze Case

Osai Ojigho

Executive Summary

Litigating gender-based violence and discrimination in regional courts such as
the Economic Community of West African States (ECOWAS) Court is relatively
under-explored. In the history of the ECOWAS Court, for example, there have
been only three cases where the court has pronounced itself on gender-based
discrimination. One of those cases is Dorothy Njemanze & 3 Ors. v Nigeria, the
first case in any regional court to interpret the Protocol to the African Charter
on Human and Peoples’ Rights on the Rights of Women in Africa (the Maputo
Protocol). On 12 October 2017, the ECOWAS Court held that Nigeria had failed
to protect women in Nigeria from gender-based violence and the actions of its
state agents amounted to gender-based discrimination.

The Dorothy Njemanze's case was a joint strategic litigation intervention by
Alliances for Africa (AfA), IHRDA (Institute for Human Rights and Development
in Africa), Nigerian Women Trust Fund (NWTF), and the private law firm of
SPA Ajibade & Co, with support from Open Society Initiative for West Africa
(OSIWA).

The paper assesses the situation of gender-based violence at the time the case
was filed and the processes that led to the filing and final decision in the case.
The paper evaluates the various considerations that showcase opportunities
and challenges for using strategic litigation as a tool to promote and protect the
rights of women and girls such as developing a litigation strategy, identifying the
right victim and choosing the forum to bring the case.
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The paper reflects on the elements that played a critical role in sustaining the
process of litigating the rights of women and girls in Africa under the Dorothy
Njemanze's case. The paper identified four elements: funding, emotional and
psychological support for victims, partnerships, and media.

While the success of the case is celebrated, readers are reminded that
implementation of the decision is yet to happen. However, there are other direct
and indirectimpacts of the decision. The decision has led to increased awareness
about gender-based violence, leading to less tolerance for abuse by the publicas
well as the Nigerian government.

The ECOWAS Court is positioned to provide an alternative justice mechanism for
victims of gender-based violence and discrimination in West Africa in cases where
national courts cannot be relied upon. This is possible if lawyers and activists can
work collaboratively and bring strong and strategic briefs before the court.

Introduction

On12 October 2017, the Economic Community of West African States (ECOWAS)
Court in the case of Dorothy Njemanze & 3 Ors. v Nigeria decided that the State
violated the human rights of the claimants (Dorothy Njemanze, Edu Oroko,
Justina Etim and Amarachi Jessyford) by failing to recognise their rights and
protect them from gender-based violence.

The judgment has been celebrated as a first for women under the Maputo
Protocol,?asitwasalso the firsttime thataregional court made a pronouncement

1. Dorothy Chioma Njemanze & 3 Ors v Federal Republic of Nigeria (2017) ECW/CC)/
JUD/08/17: http://prod.courtecowas.org/wp-content/uploads/2019/01/ECW_CC]_
JUD_08_17-1.pdf (accessed 10 October 2020)

2. Ojigho, O (2017 October). Finally, Justice for Women. [Weblog post]. Human Rights Post.
Retrieved from https://rightspostwordpress.com/2017/10/18/finally-justice-for-women/;
See also: Ojigho O.]. (2017, November 24). A first for the Maputo Protocol. Institute for
African Women in Law Blog (Weblog). Retrieved from www.africanwomeninlaw.com/
single-post-ajg27/2017/11/24/A-First-for-the-Maputo-Protocol; Geyer, K (2018 January).
Landmark judgement on the Maputo Protocol: Nigeria found guilty of gender-based vio-
lence. [Weblog post]. The Lead. Retrieved from https://www.iwi.org.uk/thelead/2018/1/30/
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on the treaty. The court specifically found a violation of Articles 2, 3, 4(1), 4(2), 5,
8 & 25 of the Maputo Protocol.

This paper starts with a background to the circumstances that led to the selection
of the ECOWAS court as the appropriate forum for the claimants. This is followed
by an analysis of the judgment based on the pleadings of the claimants and
the rationale of the ECOWAS Court in establishing that Sexual and Gender
Based Violence and Gender Based Discrimination had occurred. The paper
further evaluates how the ECOWAS Court’s decision has created opportunities
for expanding understanding on the Maputo Protocol. It will also address the
theme of sustaining the process of litigating the rights of women and girls in
Africa by exploring the partnerships between law firms, NGOs, women'’s rights
activists, and the media. Finally, the paper examines the challenges affecting the
implementation of the decision of the case and makes recommendations to help
address these shortcomings.

Background

In 2010, Alliances for Africa launched the Gender Justice in Africa project and
its working group. One of the aims of the project was to identify and support
full litigation and development of jurisprudence on the Maputo Protocol. The
Nigerian media had reported incidents about women being harassed on the
streets of Abuja — the country’s capital by the Abuja Environmental Protection
Board (AEPB).> Upon investigating these claims, it was discovered that women
were grabbed violently as they were sighted by persons who claimed to be
state security agents and pushed into waiting vehicles. During these unlawful

landmark-judgement-on-the-maputo-protocol-nigeria-found-guilty-of-gender-based-
violence; IHRDA, ECOWAS Court makes first pronouncement on Maputo Protocol (12
October 2017) https://www.ihrda.org/2017/10/ecowas-court-makes-first-pronouncement-
on-maputo-protocol-rules-in-favour-of-plaintiffs-in-case-of-dorothy-njemanze-3-ors-v-
federal-republic-of-nigeria/

3. Amara Nwankpa, “If you are a woman and you live in Abuja, you should be concerned”
The New Order (blog post), August 15, 2011, https://thenewbubusianorderwordpress.
com/2011/08/15/if-you-are-female-and-you-live-in-abuja-you-should-be-concerned/
(accessed 10 October 2020)
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arrests, many were beaten, assaulted, groped, verbally abused, and threatened
to be shot. When the women arrived at the detention centres, they were
threatened and coerced to sign statements that they were sex workers and
were constituting a nuisance. Most were forced to pay bribes as bail to escape
spending a night in police cells or to avoid a trial before a magistrate for fear of
being labelled as sex workers. Sadly, some were raped while in custody. When
probed further, it emerged that this was a systematic operation led jointly by
the Abuja Environmental Protection Board (AEPB) and security agents (police,
military, defence corps) with support from an NGO, Society Against Prostitution
and Child Labour in Nigeria (SAPCLN) under the pretext of ridding the streets of
Abuja of sex workers. While there appeared to have been arise in such incidents
between 2011 and 2012, it is possible, based on statements by witnesses in the
area, that this peculiar attack on women had been taking place as far back as
2009.

Dorothy Njemanze, an actress, got interested in the issue when friends of hers
were picked up on their way to a bridal party by the AEPB joint operation in
September 2011. The police officers threatened to shoot her when she tried to
intervene. A year later, she had a personal experience. On the night of the 29th
of September 2012, she went to meet her brother at Dreams Recreational Resort
in Wuse 2, Abuja. She had parked her car and was walking down the street when
a man in a white bus grabbed her breasts and held on to them to stop her from
walking. The bus had the inscription “AEPB in collaboration with SAPCLN”. He
was joined by three men in military uniform who tried to force her into the bus.
Her cries alerted onlookers who came to her rescue. She made a formal complaint
atthe police station the next day, but no one was ever prosecuted.

Njemanze was very vocal about what happened to her and the many cases she
subsequently documented. This led to the establishment of her foundation, the
Dorothy Njemanze Foundation (DNF) to address gender-based violence and to
provide a platform forengaging with the authorities on the various cases she had
documented. She granted many media interviews and wrote several petitions
to government leaders and institutions including the Inspector General of
Police (IGP), Attorney-General of the Federation, the House of Representatives,
the Minister of the Federal Capital Territory (FCT), the Public Complaints
Commission, the Minister of Women Affairs and the National Human Rights
Commission (NHRC). As a result of heractivism, many NGOs and women'’s rights
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activists supported her cause for justice. Between September 2012 and January
2013, there were many attempts to getjustice, including a joint appeal from the
Nigerian Women Trust Fund (NWTF) and the NHRC to key representatives of the
federal government to stop the “war against women” in Abuja by the AEPB and
their partners.* Activists posted videos showing abuses by SAPCLN and AEPB
online’ and there was also an idea to create a documentary about the women'’s
experiences to increase awareness on the issues.

However, the Nigerian authorities were very slow to act to address the abuses
and at the worst, were dismissive of the complaints. While some of the victims
instituted cases in local courts® to demand their rights, the case seemed a
strategic one for the Gender Justice project to help set standards regarding
gender-based violence against women in Africa at the regional level.

While Dorothy Njemanze was very eager to sue at the regional ECOWAS Court,
it was important to identify and interview other victims who could join her in
a class action lawsuit. This would increase the chances of success as it would
show that the incident was not a one-off but widespread. However, most of the
victims were hesitant to sue the Nigerian government, citing safety concerns.
They were also worried that publicity around the case would lead to them being
stigmatized and labelled as sex workers. The culture of shaming women and
girlswho are victims of gender-based violence (GBV) continues to be an obstacle
in cases like these.

4. NWTF “End the war against women in Abuja”—=NWTF and NHRC appeal to FG https://
nigerianwomentrustfund.org/nwtf-and-nhrc-appeal-to-fg/ October 8, 2012 (accessed 10
October 2020)

5. Apolmida Haruna Youtube channel, ‘Anti-Woman SAPCLN’ https://wwwyoutube.com/
watch?v=ibPMO__t7Rw&feature=g-upl (accessed 10 October 2020)

6. Some did sue the government in the local courts. In Yetunde Kiki Akinbohun v Abuja Envi-
ronmental Protection Board (AEPB), Suit no: FCT/HC/M/108/2012, the claimant successfully
sued and received compensation for the abuse she suffered.
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Strategic litigation and management of
gender equality cases in the public interest

Strategic litigation, “involves an organisation or individual taking on a legal case
as part of a strategy to achieve broader systemic change.” The purpose is to go
beyond an individual’s claim to obtain social change.®

Women's groups and feminists in Nigeria have campaigned for gender equality
using the international legal framework as basis for action.” However, they
rarely used strategic litigation as a tool for advocacy. One group that did use
litigation was the International Federation of Women Lawyers (FIDA) Nigeria
Chapter. The organisation regularly supports women claimants with pro bono
(free) legal services. But these cases focused on the national legal system and
were often related to welfare, marital and criminal cases rather than strategic
litigation. Despite a lack of consistent approach for public interest litigation,
cases like Mojekwu v Iwuchukwu (2004)," which upheld the right of a widow and
her female children to inherit property, and lyalla-Amadi v Nigerian Immigration
Services (2009),” which dispensed with the practice of obtaining a husband’s
written consent before a married woman can renew her passport, emerged with
significant decisions on gender equality.

7. Advocates for International Development, Short Guide — Strategic Litigation And Its
Role In Promoting And Protecting Human Rights (2012), p.3

8. Edwin Rekosh, Kyra A. Buchko, Vessela Terzieva (Eds), Pursuing the Public Interest—A
handbook for lawyers and activists (2001) p.81

9. See WRAPA, “Gender & Affirmative Action Issue-Based Project (GAA-IBP)”[blog post],
https://wrapanigeria.org/project/gender-affirmative-action-issue-based-project-gaa-ibp/
(accessed 10 October 2020)

10. https://fida.org.ng/ (accessed 10 October 2020)

11. [2004] 4. SC. (Pt.11).1available in Center for Reproductive Rights, Legal Grounds:
Reproductive and Sexual Rights in African Commonwealth Courts, Vol Il, (2010) at p.33
https://www.reproductiverights.org/sites/default/files/documents/pub_legalgrounds_
vol2_2.10.pdf (accessed 10 October 2020)

12. Dr Priye lyalla-Amadi v. Comptroller- General, Nigerian Immigration Services and
Another. Suit No FHC/PH/CS/198/2008 (Unreported) (Judgement delivered by Justice G. K.
Olotu onJune 15, 2009).
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In research Alliances for Africa conducted in 2009, it was discovered that despite
the Maputo Protocol entering into force in 2005, no single case had been the
subject of any serious consideration by either the African Commission or African
Court as at November 2009.” It became apparent that what was needed to
reverse the trend of lack of public interest decisions on women’s human rights
and gender equality was to change strategy and incorporate strategic litigation
before the justice mechanisms as part of the campaign for gender justice.

Developing and implementing the Litigation Strategy

The first step to adapting strategic litigation for advocating for the rights of
women and girls was to develop a litigation strategy. This helped in focusing on
the issue which was gender-based violence against women and girls. However,
in framing the issues for determination, we mapped other violations, including
discrimination against women, torture, and cruel and inhuman treatment. It
was also important to check Nigeria’s ratification status to make sure that the
country had ratified the relevant international treaties. A legal strategy team
comprising representatives from Alliances for Africa (AfA), IHRDA (Institute for
Human Rights and Developmentin Africa), Nigerian Women Trust Fund (NWTF)
and the private law firm of SPA Ajibade & Co were brought on board to provide
different skills and expertise.

13. Alliances for Africa, Background Paper: Working Party on Gender Justice in the African
Human Rights System (unpublished) 2009.
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Table 1: List of Relevant International and African Regional Human Rights
Instruments Ratified by Nigeria

m International Treaty Date of Ratification

1 African Charter on Human and Peoples’ Rights 1981 22Jun1983
2 African Charter on the Rights and Welfare of the Child 1990 23Jul 2001
3 Convention Against Torture or other Cruel Inhumane and 28]Jun 2001

Degrading Treatment or Punishment 1984

4  Convention on the Elimination of All forms of 13Jun 1985
Discrimination Against Women 1979

5  Convention on the Rights of the Child 1989 19 Apr1991

6  Economic Community of West African States (ECOWAS) 24Jul 1993
Revised Treaty 1993

7  International Covenanton Civil and Political Rights 1966 29]Jul1993

8 International Covenant on Economic, Social and Cultural 29Jul1993
Rights 1966

9  Optional Protocol to the Convention against Torture 27])ul 2009

and Other Cruel, Inhuman or Degrading Treatment or
Punishment 2002

10 Optional Protocol to the Convention on the Eliminationof =~ 22 Nov 2004
all forms of Discrimination Against Women 1999

11 Protocol to the African Charter on Human and Peoples’ 20 May 2004
Rights on the Establishment of an African Court on
Human and Peoples’ Rights 1998

12 Protocol to the African Charter on Human and Peoples’ 16 Dec 2004
Rights on the Rights of Women in Africa 2003 (Maputo
Protocol)

Identifying the right victim(s) is crucial for the success of the case, especially
because the time commitment required by the case can be tasking and will
interrupt other duties clients may have. The women in the case were generally
caregivers, and the litigation team had to find resources to support the victims
so they could participate in the process. Moreover, facing the courts against your
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country can be daunting and would come with a lot of publicity. Some of the media
coverage would be negative thus it is important that the victims are mentally
resilient to take on the world even as they fight for justice for themselves and
others. The main claimant, Njemanze, was not only bold and fearless, she already
had media exposure as an actress and events compere. Additionally, the Dorothy
Njemanze Foundation followed up with the authorities on cases of security abuses.
It was clear that she was committed for the long term and would be a great support
for the other claimants. The other three women who joined Dorothy in the case
benefitted from her support and they encouraged one another to keep their spirits
up. This contributed a lot to the success of the case as there was less convincing to
do on the part of the litigation team.

Due to limited funding for the litigation, it was essential to maximise it in the
most cost-effective way. Also, it was crucial to choose forums where the final
judgments would be applicable in as many jurisdictions as pos